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STATE OF NEW MEXICO 
NEW MEXICO WATER QUALITY CONTROL COMMISSION 

 
In the Matter of: 
PROPOSED AMENDMENTS TO  
STANDARDS FOR INTERSTATE AND     No. WQCC 20-51 (R) 
INTRASTATE WATERS,  
20.6.4 NMAC 
 

AMIGOS BRAVOS’ MOTION TO STRIKE LANL’S PROPOSED AMENDMENT TO 
20.6.4.14.A NMAC AND LANL’S MISPRESENTATION OF AN EPA REGULATION  

 
 Pursuant to 20.1.6.207.C NMAC, Amigos Bravos moves to strike the proposal of Triad 

National Security, LLC, and the United States Department of Energy (collectively referred to as 

“Los Alamos National Laboratory” or “LANL”) to amend 20.6.4.14.A NMAC and its reference 

in paragraph 111 of its Proposed Statement of Reasons misquoting a regulation from the U.S. 

Environmental Protection Agency (“EPA”). As grounds for this motion, Amigos Bravos states: 

1.  For the first time, LANL submitted proposed language to amend 20.6.4.14.A 

NMAC, relating to sampling and analysis for pollutants, in its post-hearing brief filed September 

24, 2021. See LANL’s Proposed Final Amendments to 20.6.4 NMAC at 7-8. 

2. Any amendment to 20.6.4 NMAC adopted by the Commission must be supported 

by “substantial evidence.” NMSA 1978, § 7-6-7.B(2).  

3. In this case, LANL presented no evidence in support of its late-filed amendment.  

4. Furthermore, the other parties had no opportunity to cross-examine LANL 

witnesses on the meaning and effect of its amendment. C.f., NMSA 1978, § 76-6-6.D (all 

interested persons have reasonable opportunity to examine witnesses at Water Quality Control 

Commission (“Commission”) rulemaking hearing). 

5. LANL’s late-filed amendment therefore should not be considered by the 

Commission and should be struck. 
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6. In paragraph 111 of its Proposed Statement of Reasons, LANL misquotes an EPA 

regulation at 40 C.F.R. § 122.44(i)(1)(iv). 

7. LANL claims that the regulation at issue: 

. . . provides that each NPDES [National Pollutant Discharge Elimination System] 
permit includes requirements to monitor compliance with effluent limitations 
“[a]ccording to test procedures approved under Part 136 for the analyses of 
pollutants having approved methods under that part, and according to a test 
procedure specified in the permit for pollutants with no approved methods.” 
 
8. However, LANL misquotes the regulation. See 40 CFR § 122.44(i)(1)(iv) [Ex. B 

at 6-7]. 

9. LANL misquoted this same regulation in the direct testimony of its witness John 

Toll. Amigos Bravos’ counsel pointed out the error to Mr. Toll during cross-examination, who 

conceded he probably misquoted the regulation. 3 Tr. 785:13- 786:1, 787:19-25. 

10. LANL’s misrepresentation of the EPA regulation is material because it goes to the 

heart of a dispute between Amigos Bravos and LANL as to whether EPA regulations require the 

use of sampling methods in 40 CFR Part 136 (“Part 136 Methods”) for purposes of compliance 

with state water quality standards and federal permits or whether a state can select a non-Part 136 

Method for compliance if a Part 136 Method is not available. 

11. Because the misrepresentation is material and LANL was on notice that it had 

incorrectly cited the regulation LANL’s reference to the regulation in paragraph 111 of its 

Proposed Statement of Reasons should be struck. 

12. Pursuant to 20.6.1.307.C NMAC, Amigos Bravos’ counsel contacted LANL 

counsel, who opposes this motion. 

13. Pursuant to 20.6.1.307.C NMAC, a memorandum in support accompanies this 

motion. 
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MEMORANDUM IN SUPPORT 
 

Background 

 The New Mexico Environment Department (“NMED”) filed its Petition in this 

proceeding on August 19, 2020, and filed an Amended Petition on March 12, 2021.  NMED did 

not propose to amend 20.6.4.14 NMAC in either petition. See Amended Petition at 18-19. 

 On May 3, 2021, LANL, along with the other parties in this matter, filed its Notice of 

Intent to Present to Technical Testimony (“Direct NOI”). In that Direct NOI, LANL proposed 

the following amendment to 20.6.4.14.A NMAC: 

20.6.4.14 SAMPLING AND ANALYSIS: 
A.  40 CFR Part 136 approved methods shall be used to determine 

compliance with these standards and in Section 401 certifications under the 
federal Clean Water Act. In all other cases, sampling Sampling and analytical 
techniques shall conform with methods described in the following references 
unless otherwise specified by the commission pursuant to a petition to amend 
these standards: . . . .1 

                                                 
1 20.6.4.14.A NMAC provides in full: 
 

20.6.4.14 SAMPLING AND ANALYSIS: 
A.  Sampling and analytical techniques shall conform with methods 

described in the following references unless otherwise specified by the 
commission pursuant to a petition to amend these standards: 

(1)  “Guidelines Establishing Test Procedures For The Analysis 

Of Pollutants Under The Clean Water Act,” 40 CFR Part 136 or any test 
procedure approved or accepted by EPA using procedures provided in 40 CFR 
Parts 136.3(d), 136.4, and 136.5; 

(2)  Standard Methods For The Examination Of Water And 

Wastewater, latest edition, American public health association; 
(3)  Methods For Chemical Analysis Of Water And Waste, and 

other methods published by EPA office of research and development or office of 
water; 

(4)  Techniques Of Water Resource Investigations Of The U.S. 

Geological Survey; 
(5)  Annual Book Of ASTM Standards: volumes 11.01 and 

11.02, water (I) and (II), latest edition, ASTM international; 
(6)  Federal Register, latest methods published for monitoring 

pursuant to Resource Conservation and Recovery Act regulations; 
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LANL Ex. 1 at 12. LANL justified restricting sampling methods to Part 136 Methods claiming 

that EPA regulations require states to use Part 136 Methods for compliance with federal 

permits. See LANL Ex. 7 at 3, 6-9 [Toll testimony]. If no Part 136 Method applies to a 

“pollutant” or “pollutant parameter”, LANL took the position states’ option is to obtain approval 

for an “alternative test procedure” or “ATP,” id. at 6-7, an exceedingly onerous process. See 40 

CFR §§ 136.4, 136.5. 

In NMED’s Notice of Intent to Present Rebuttal Testimony (“Rebuttal NOI”), NMED 

opposed LANL’s proposed amendment to 20.6.4.14.A NMAC on substantive grounds and on the 

ground that NMED had not proposed any amendments to 20.6.4.14 NMAC and therefore 

LANL’s proposed amendment was not a logical outgrowth of NMED’s Petition. NMED Ex. 106 

at 5, 7-9.  

In Amigos Bravos’ Rebuttal NOI, Amigos Bravos opposed the amendment on the ground 

that allowing only Part 136 Methods would result in ineffective monitoring for polychlorinated 

biphenyls (“PCBs”) and no monitoring for per- and polyfluoroalkyl substances (“PFAS”). See 

generally Amigos Bravos Exs. 19, 20 and Ex. 17 at 5-7.2  

                                                 
(7)  National Handbook Of Recommended Methods For Water-

Data Acquisition, latest edition, prepared cooperatively by agencies of the United 
States government under the sponsorship of the U.S. geological survey; or 

(8)  Federal Register, latest methods published for monitoring 
pursuant to the Safe Drinking Water Act regulations. 

2 This is because the Part 136 Method to test for PCB’s, EPA Method 608.3, is not sufficiently 
sensitive to detect PCBs at certain of the Commission’s numeric water quality standards, but a 
non-Part 136 Method that is approved by EPA’s Office of Water, EPA Method 1668C, the 
congener method, is sufficiently sensitive, and because there is no Part 136 Method to test for 
PFAS, but there are methods to test for PFAS including EPA Method 537.1, approved by EPA’s 
Office of Research and Development. See generally Amigos Bravos’ Exs. 19, 20 and Ex. 17 at 5-
7. 
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In its Rebuttal NOI, LANL continued to press for its amendment to require Part 136 

Methods for compliance purposes, LANL Ex. 57 at 13, and continued to press its claim that EPA 

regulations require use of Part 136 Methods for compliance purposes, LANL Ex. 63 at 15 [Toll 

testimony]. 

During the hearing, Amigos Bravos conducted an extensive cross-examination of Mr. 

Toll on this point, pointing out that Mr. Toll (a non-lawyer) had misquoted the EPA regulations 

upon which he relied and that his own exhibits demonstrated states may use non-Part 136 

Methods if there is no Part 136 Method. See 3 Tr. 778:22-797:5. Specifically, EPA regulations at 

40 CFR § 122.44(i)(2)(B) provide: 

(B) In the case of pollutants or pollutant parameters for which there are no 
approved methods under 40 CFR part 136 or methods are not otherwise 
required under 40 CFR chapter I, subchapter N or O, monitoring shall be 
conducted according to a test procedure specified in the permit for such 
pollutants or pollutant parameters. 

 
(Emphasis added.)  In addition, a note to 40 CFR § 122.44 (i)(1)(iv)(A) expressly provides that, 

“Where no other EPA-approved methods exist, the Director should select a method consistent 

with 40 CFR 122.44(i)(1)(iv)(B).” Nonetheless, despite all evidence to the contrary, Mr. Toll 

continued to maintain that states are required to use Part 136 Methods or, if no Part 136 Method 

is available, states may seek approval for an ATP. See 3 Tr. 778:22-797:5.  

 On September 24, 2021, LANL, along with the other parties, filed its Closing Argument 

and Proposed Statement of Reasons in this matter. For the first time in this lengthy proceeding, 

LANL proposed new language for 20.6.4.14.A NMAC: 

20.6.4.14 SAMPLING AND ANALYSIS: 
A.  40 CFR Part 136 approved methods shall be used to determine 

compliance with these standards and in Section 401 certifications under the 
federal Clean Water Act. In cases of pollutants for which there are no 
approved methods under 40 CFR Part 136, analyses shall be conducted 
according to a test procedure specified in the applicable permit or 401 

https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=fa8885ae1d2b4b0a61333feed8d15bc6&term_occur=999&term_src=Title:40:Chapter:I:Subchapter:D:Part:122:Subpart:C:122.44
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=fa8885ae1d2b4b0a61333feed8d15bc6&term_occur=999&term_src=Title:40:Chapter:I:Subchapter:D:Part:122:Subpart:C:122.44
https://www.law.cornell.edu/cfr/text/40/part-136
https://www.law.cornell.edu/cfr/text/40/chapter-I
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=1247a46c06f3b4f33e37b3746382ff6e&term_occur=999&term_src=Title:40:Chapter:I:Subchapter:D:Part:122:Subpart:C:122.44
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=fa8885ae1d2b4b0a61333feed8d15bc6&term_occur=999&term_src=Title:40:Chapter:I:Subchapter:D:Part:122:Subpart:C:122.44
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=fa8885ae1d2b4b0a61333feed8d15bc6&term_occur=999&term_src=Title:40:Chapter:I:Subchapter:D:Part:122:Subpart:C:122.44
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=5d05809b817b41510567ecfb1a0c4741&term_occur=999&term_src=Title:40:Chapter:I:Subchapter:D:Part:122:Subpart:C:122.44
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=cdbed4583b6c382c84be650fefdc6a7a&term_occur=999&term_src=Title:40:Chapter:I:Subchapter:D:Part:122:Subpart:C:122.44
https://www.law.cornell.edu/cfr/text/40/122.44
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certification. Where 40 CFR Part 136 approved methods are not required, 
sampling Sampling and analytical techniques shall conform with methods 
described in the following references unless otherwise specified by the 
commission pursuant to a petition to amend these standards: . . . . 
 

LANL’s Proposed Final Amendments at 7-8 (emphasis added). 
 
 LANL’s late-filed language appears to incorporate EPA regulations that authorize states 

to use a non-Part 136 Method if no Part 136 Method exists, but LANL’s new language is actually 

ambiguous, as discussed below. 

In support of its new language, LANL cites to the testimony of Mr. Toll at 3 Tr. 771:20-

772:4, 777:6-16, 766:7-13, 808:6-11. LANL Closing Argument at 47-48; LANL Proposed 

Stmnt. of Reasons, ¶¶ 107, 109. All these transcript references are attached as Exhibit A with the 

relevant testimony of Mr. Toll highlighted.  

A review of Mr. Toll’s testimony cited in support demonstrates that there is nothing in 

his testimony that supports LANL’s late-filed language. Instead, Mr. Toll maintains in the 

testimony cited to that states may only use a Part 136 Method for compliance purposes or, if no 

Part 136 Method exists, an ATP approved by EPA. See 3 Tr. 771:21-23, 777:6-12 [Ex. A].  

Argument 

I. LANL’S LATE-FILED AMENDMENT TO 20.4.6.14.A NMAC SHOULD BE 
STRUCK 

 
A. LANL Presented No Evidence in Support of Its Late-Filed Amendment 

 
For the first time in this proceeding, LANL proposes language to amend 20.6.4.14.A 

NMAC that appears to allow states to use non-Part 136 Methods for compliance purposes if 

there is no Part 136 Method. However, the evidence in support of this new language cited by 

LANL does not support that proposition. In fact, the evidence cited by LANL supports the 
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opposite: that states must use Part 136 Methods for compliance purposes (and may apply for an 

ATP if no Part 136 Method exists). 

Furthermore, there is no evidence in the record in support of the specific language now 

proposes: “In cases of pollutants for which there are no approved methods under 40 CFR Part 

136, analyses shall be conducted according to a test procedure specified in the applicable permit 

or 401 certification.” No LANL witness put forth this language during the hearing. Therefore, 

there is no witness testimony that supports this specific language. 

Any amendment to 20.6.4 NMAC adopted by the Commission must be supported by 

“substantial evidence.” NMSA 1978, § 7-6-7.B(2). In this case, LANL presented no evidence in 

support of its newly proposed amendment. Therefore, the Commission should not consider the 

late-filed proposal and it should be struck. 

B. LANL’s Late-filed Amendment Prevents Other Parties from Cross-
Examining LANL Witnesses 

 
Moreover, LANL’s new language is ambiguous and highly problematic. First, the 

language does not expressly state that the “test procedure specified in the applicable permit or 40 

certification” may be used to determine compliance with the Commission’s water quality 

standards or Section 401 certifications.  LANL continues to maintain in its post-hearing brief that 

it proposes “to require use of Part 136 approved methods for NPDES compliance determinations 

and CWA Section 401 state certifications.” LANL Closing Argument at 45-46; LANL Proposed 

Stmnt. of Reasons, ¶ 102. Therefore, it is not clear from LANL’s proposed language or its post-

hearing brief whether it intends that non-Part 136 Methods could in fact be used for compliance 

determinations.  

Second, LANL’s new language allows non-Part 136 Methods to be used “[i]n cases of 

pollutants for which there are no approved methods under 40 CFR Part 136 . . . .” (Emphasis 
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added.)  EPA’s regulations, however, allow non-Part 136 Methods to be used “[i]n the case of 

pollutants or pollutant parameters for which there are no approved methods under 40 CFR part 

136 . . . .” 40 CFR § 122.44(i)(1)(iv)(B). The use of the term “pollutant parameters” is critical, 

and it appears that LANL may have intentionally left this term out of its proposal.  

“Pollutant parameters” could include specific numeric water quality standards in state 

regulations. For example, the Commission’s numeric water quality standard for PCB’s is 0.014 

micrograms per liter (“μg/L”) for wildlife habitat and aquatic life chronic and 0.0064 μg/L for 

aquatic life human health-organism only. 20.6.4.900.J NMAC. As Amigos Bravos’ laboratory 

experts David Hope and Ann Bailey detailed in their testimony, the method detection limit for 

the Part 136 Method to test for PCBs, EPA Method 608.3, which tests for aroclors, is 0.065 

μg/L, and therefore cannot detect PCBs at the Commission’s standards for wildlife habitat, 

aquatic life chronic, and aquatic life human health-organism. However, the detection limit for 

EPA Method 1668C, which tests for congeners and is approved by the EPA Office of Water but 

not by Part 136, is 7 - 77 picograms per liter or 0.000007 - 0.000077 μg/L, one to two orders of 

magnitude lower than the Commission’s lowest standard of 0.00064 μg/L. See Amigos Bravos’ 

Stmnt. of Reasons, ¶¶ 129-132. Therefore, it appears that LANL’s new proposal could prohibit 

NMED from requiring LANL to use EPA Method 1668C to monitor for PCBs for compliance 

purposes.3 

While the language is ambiguous and problematic, because LANL put on no witness in 

support of this language, the other parties had no opportunity to cross-examine LANL witnesses 

                                                 
3 LANL’s omission of the term “pollutant parameters” may be intentional because in its new 
proposal LANL used EPA’s language from 40 CFR 122.44(i)(1)(iv)(B), which refers to 
“pollutants or pollutant parameters” and LANL used the term “pollutant parameter” elsewhere in 
its proposed amendments.  See LANL’s Proposed Final Amendments to 20.6.4 NAMC at 
20.6.4.7.S(5), -12.E NMAC. 
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as to its meaning and specifically whether non-Part 136 Methods could be used for compliance 

purposes, the reason LANL omitted the term “pollutant parameter”, and the effect of that 

omission on allowable methods for sampling under LANL’s new proposal. It is fundamentally 

unfair to allow LANL to introduce new language without giving the other parties an opportunity 

to cross-examine any witness as to its meaning and effect, and this proposal should be struck. 

C.f., NMSA 1978, § 76-6-6.D (all interested persons have reasonable opportunity to examine 

witnesses at Commission rulemaking hearing). 

II. LANL’S MISREPRESENTATION OF AN EPA REGULATION SHOULD BE 
STRUCK 

 
 As described above, in Mr. Toll’s direct testimony, he purported to quote an EPA 

regulation for the proposition that states are required to use Part 136 Methods for compliance 

purposes. Mr. Toll claimed: 

EPA’s regulations implementing Sections 401 and 304(h) of the CWA provide in 
40 CFR 122.44 that each NPDES permit includes requirements to monitor 
compliance with effluent limitations “[a]ccording to test procedures approved 

under Part 136 for the analyses of pollutants having approved methods under that 
part, and according to a test procedure specified in the permit for pollutants with 
no approved methods.” 40 CFR 122.44(i)(l)(iv) (emphasis added). 

 
LANL Ex. 7 at 6, ll. 9-14. During cross-examination by Amigos Bravos’ counsel, Mr. Toll was 

shown a copy of the regulation he cited, 20 CFR § 122.44(i)(1)(iv), which was NMED Exhibit 

112, and he conceded that he had probably misquoted the language quoted above. 3 Tr. 785:13- 

786:1, 787:19-25. 

In fact, a review of that regulation, attached as Exhibit B and highlighted, demonstrates 

that Mr. Toll did misquote the regulations and demonstrates that the regulation provides for the 
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opposite of what Mr. Toll had represented. The regulation in question makes it clear two times 

that, if no Part 136 Method exists, the state may select a non-Part 136 Method.4   

 During cross-examination, Amigos Bravos’ counsel acknowledged at the time that these 

type of mistakes happen. 3 Tr. 788:5-6. However, in LANL’s Proposed Statement of Reasons, 

LANL continues to misquote the regulation, claiming: 

Section 304(h) of the CWA requires EPA to promulgate the analytical methods 
that regulated entities must use when analyzing the chemical properties of 
environmental samples for reporting under the NPDES permit program. LANL 
Ex. 7 at 6 (Toll Direct). 40 C.F.R. 122.44(i)(1)(iv) provides that each NPDES 
permit includes requirements to monitor compliance with effluent limitations 
“[a]ccording to test procedures approved under Part 136 for the analyses of 
pollutants having approved methods under that part, and according to a test 
procedure specified in the permit for pollutants with no approved methods.” Id. at 
6. 

 
LANL Proposed Stmnt. of Reasons, ¶ 111. This allegation is demonstrably inaccurate, and 

represents material misrepresentation of the regulation that goes to the heart of the dispute 

between Amigos Bravos and LANL which is whether EPA regulations require the use of Part 

136 Methods for purposes of compliance or whether a state can select a non-Part 136 Method for 

compliance if a Part 136 Method is not available. EPA’s regulations at 40 CFR § 122.44(i)(1)(iv) 

are clear on that point, and LANL’s continued misquoting of that regulation should be struck. 

Conclusion 

 For the foregoing reasons, Amigos Bravos respectfully requests that LANL’s proposed 

amendment to 20.6.4.14.A NMAC be struck and that LANL’s misrepresentation of EPA 

regulation 40 CFR § 122.44(i)(1)(iv) in its Proposed Statement of Reasons, ¶ 111, be struck. 

 

                                                 
4 40 CFR § 122.44(i)(1)(iv)(B) states in part, “In the case of pollutants or pollutant parameters 
for which there are no approved methods under 40 CFR part 136 . . . .” The note to 40 CFR 
122.44(i)(1)(iv)(A) states in part, “Where no other EPA-approved methods exist, the 
Director should select a method consistent with 40 CFR 122.44(i)(1)(iv)(B).” 
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Respectfully submitted, 
 

/s/ Tannis Fox 
Tannis Fox 
Western Environmental Law Center 
409 East Palace Avenue, Suite 2 
Santa Fe, New Mexico 87501 
505.629.0732 
fox@westernlaw.org 
 
Attorneys for Amigos Bravos 
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John Verheul 
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Montgomery & Andrews, P.A. 
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lrose@montand.com 
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Maxine McReynolds 
Office of Laboratory Counsel 
Los Alamos National Laboratory 
P.O. Box 1663, MS A187 
Los Alamos, New Mexico 87545 
mcreynolds@lanl.gov 
 
Silas R. DeRoma 
Stephen Jochem 
U.S. Department of Energy 
National Nuclear Security Administration 

Los Alamos Site Office 
3747 West Jemez Road 
Lost Alamos, New Mexico 87544 
Silas.deroma@nnsa.doe.gov 
Stephen.jochem@nnsa.doe.gov 
 
Carolyn McIntosh 
Alexander Arensberg 
Squire Patton Boggs LLP 
1801 California Street, Suite 4900 
Denver, Colorado 80202 
Carolyn.mcintosh@squirepb.com 
Alexander.arensberg@squirepb.com 
 
Jolene McCaleb 
Elizabeth Taylor 
San Juan Water Commission 
P.O. Box 2540 
Corrales, New Mexico 87048-2540 
jmccaleb@taylormccaleb.com 
etaylor@taylormccaleb.com 
 
Stuart R. Butzier 
Modrall Sperling Roehl Harris & Sis, P.A. 
P.O. Box 2168 
Albuquerque, New Mexico 87103-2168 
srb@modrall.com 
ccs@modrall.com 
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dlm@gknet.com 
 
Kyle Harwood 
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kyle@egolflaw.com 
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Assistant Attorney General 
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/s/ Tannis Fox    
Tannis Fox 
 

mailto:dlm@gknet.com
mailto:kyle@egolflaw.com
mailto:luke@egolflaw.com
mailto:rfsanchez@nmag.gov


AB Ex. A



AB Ex. A



AB Ex. A



AB Ex. A



AB Ex. A



AB Ex. A



AB Ex. B



AB Ex. B



AB Ex. B



AB Ex. B



AB Ex. B



AB Ex. B



AB Ex. B



AB Ex. B



AB Ex. B



AB Ex. B



AB Ex. B


	1 Motion to Strike re 20.6.4.14.A NMAC and EPA reg
	Ex. A Toll testimony
	Ex. B 40 CFR 122.44

		2021-12-10T15:53:01-0700
	Pamela Jones




